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  “The Old Order Changeth, Yielding Place to New.” Alfred Lord Tennyson

et prepared. In a relatively short period of time, there will be at least five elections for positions on 
the Arkansas Supreme Court and maybe more. In 2010, two elections will take place. An election 
will be held to fill the seat formerly held by Justice Tom Glaze and currently held by Justice Elana 

Cunningham Wills, who was appointed to fill Justice Glaze’s unexpired term. A second election will be held 
for the seat currently held by Justice Annabelle Clinton Imber who is retiring, effective January 1, 2010. In 
2012, Justice Jim Gunter will be up for reelection, and he will be able to run again. In 2014, two justices’ 
terms will end – Justice Don Corbin and my term. Justice Corbin and I will be effectively precluded by state 
law from running again due to retirement forfeiture after the age of 70.1 In 2016, Chief Justice Jim Hannah’s 
and Justice Paul Danielson’s terms will expire, and because they will be over age 70, they will not run again. 

What is radiantly clear is that in the next few years the composition of the court will undergo a sea change. 
But just as importantly, five elections for vacancies will most likely be contested. The same cannot be said for 
the two races where incumbents will be running because incumbents have a decided advantage.2 

Arkansas has been fortunate in that it has not fallen victim to the toxic and vitriolic judicial campaigns 
of our sister states or to the considerable expense those campaigns have engendered. To give you some idea, 
judicial campaigns for the supreme court in Alabama in 2008 cost $5.3 million. They cost $9.3 million in 
Illinois in 2004. A 2008 election for the high court in Wisconsin cost approximately $6 million, with $4.8 
million contributed by special interest groups and $1.2 million raised on behalf of the candidates themselves. 
In Michigan, the price tag for Chief Justice in 2008 exceeded $7.5 million.  
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The Michigan race is illustrative. Michi-
gan Chief Justice Cliff Taylor was defeated 
by challenger Diane Hathaway in an election 
called an “orgy of negativity.”3 A number of 
attack ads were run on television by both 
candidates, the majority of which were paid 
for by special interest groups, including the 
Michigan Democratic and Republican par-
ties and the Michigan Chamber of Com-
merce, at a cost in excess of $3.8 million.4 

Taylor raised, in addition, a Michigan re-
cord of over $1.9 million, and Hathaway 
raised $752,000. Here is a sampling of the 
ads:

•The “Good Soldier,” a Democratic ad 
that depicts Taylor as a pawn of business 
groups who has prevented women from 
suing their employers when harassed 
and even raped in the workplace.

•“Terrorist Sympathizer,” A Republi-
can ad, citing a decision by Hathaway 
to give an Arab American probation, 
ends by saying, “Probation for a terror-
ist sympathizer? We’re at war with ter-
rorists.”5

Perhaps the most egregious and offensive 
ads in recent memory were run in a Wiscon-
sin supreme court race where the first Afri-
can-American justice in Wisconsin, Justice 
Louis Butler, was also the first incumbent 
justice to lose an election in 40 years. Butler’s 
challenger, Michael Gableman, ran Willie-
Horton-type ads, one of which involved a 
picture of an African-American offender 
and the following voiceover: “Louis Butler 
worked to put criminals back on the street. 
Like Ruben Mitchell who raped an 11-year-
old girl with a learning disability. Butler 
found a loophole. Mitchell went on to mo-
lest another child. Can Wisconsin families 
feel safe with Louis Butler on the Supreme 
Court?” A judicial commission later found 
the ad to be false and in violation of the ju-
dicial code. The response on Justice Butler’s 
behalf was to air ads accusing Gableman of 
being “soft” on sex offenders. 

In short, demagoguery and outrageously-
high campaign contributions are emerging as 
the twin ingredients for success in supreme 
court elections. And when high-dollar con-
tributions are made in connection with a 
particular case, the integrity of the judiciary 
is instantly sullied. This occurred in a noto-
rious case that was decided by the United 

States Supreme Court last June. A West Vir-
ginia Supreme Court justice got the benefit 
of a $3 million contribution to his campaign 
through a special interest group and then 
cast the deciding vote in favor of the com-
pany owned in part by that contributor.6  
Sounds like the scenario in John Grisham’s 
The Appeal, doesn’t it? The Court held that 
the facts of that case required the justice to 
recuse because his sitting on the case violated 
the plaintiff ’s rights under the Due Process 
Clause. The probability of actual bias, ac-
cording to the Court, necessitated recusal.

Though Arkansas has escaped these poi-
sonous elections for the most part, the storm 
clouds may be forming due to controversial 
decisions by my court. One commenta-
tor speculated last May that because of the 
court’s decision striking down part of the 
General Assembly’s tort reform legislation 
as unconstitutional, a long-term strategy by 
tort reformers would be to put new justices 
on the court, which would pit big business 
against trial lawyers.7

The Arkansas Supreme Court has taken 
minor steps to safeguard the integrity of 
the judicial campaign process. For example, 
under the recently revised Judicial Code of 
Conduct, which became effective July 1, 
2009, a formal campaign for a judgeship 
may begin no earlier than 365 days before 
the date of the election, and the parameters 
of raising money no earlier than 180 days be-
fore the election and 45 days after an election 
were retained.8 Plus, the Code provides that 
judicial candidates shall not make pledges or 
promises on cases or matters likely to come 
before the court that are inconsistent with 
an impartial performance of their duties.9 

The Code also prohibits judicial candidates 
from knowingly making false and misleading 
statements and provides, by comment, that 
the assailed opponent may make a public re-
sponse.10 But more substantial action needs 
to be taken if we are to ward off the abuses 
in the judicial election process that have af-
flicted our sister states. 

a. Judicial Campaign Oversight Committees.
The prophylactic mechanism for cam-

paign abuses that has gained the most cur-
rency in our sister states is the judicial cam-
paign oversight committee.11 Fourteen states 
have these committees: (1) to educate judi-
cial candidates about relevant judicial canons 
of ethics and campaign finance regulations; 
(2) to evaluate judicial campaign materials 

and answer candidates’ questions about cam-
paign ads and tactics; (3) to disclose to the 
public any candidate misconduct; and (4) to 
refer the offending candidates to an official 
discipline entity.12  

These oversight committees may be “of-
ficial” committees, which means created by 
either state supreme courts, judicial disci-
plinary entities, or mandatory state bar as-
sociations.13 Or they may be “unofficial” 
committees established by voluntary bar 
associations, such as Arkansas has, or by 
groups unaffiliated with state government.14 
A major disadvantage of an official com-
mittee is that, as a state actor, it is limited 
in criticizing candidate speech by the First 
Amendment.15 Without those constraints, 
an unofficial committee is generally free to 
protest misleading and demagogic political 
speech. A second advantage of an unofficial 
committee is that it generally has a more di-
verse membership, as opposed to purely po-
litical appointees, which gives it more cred-
ibility with the public.16

On the diversity point, the American Bar 
Association recommends that committee 
membership be divided equally between law-
yers and non-lawyers. The National Ad Hoc 
Advisory Committee on Judicial Campaign 
Conduct goes further and advocates that 
oversight committee membership include 
community leaders like clergy, doctors, farm-
ers, former legislators, and any other person 
who may have stature in the community. A 
media representative would clearly add heft 
to the committee.

An established oversight committee would 
then furnish all candidates, as well as their 
campaign committees, with information 
about candidate do’s and don’ts under the 
applicable canons of judicial ethics and con-
duct, including acceptable and unacceptable 
campaign behavior, campaign finance regu-
lations, the judicial campaign committee’s 
rules and procedures, and sample complaint 
forms.17

To drive the ethical point home, the over-
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sight committee would next ask judicial can-
didates to sign voluntary pledge agreements.  
Samples of what candidates might pledge 
include:

•that they have read and understand the 
applicable provisions of the Code of Judicial 
Conduct;

•that they will take personal responsibility 
for all campaign statements and campaign 
materials;

•that they will publicly disavow and 
condemn inappropriate advertising and 
campaign materials from outside interest 
groups;

•that they will allow the oversight com-
mittee to preview their advertising and cam-
paign materials on the basis of guidelines 
published by a state bar association;

•that they will abide by the judicial cam-
paign oversight committee’s established pro-
cedures; and

•that they will request that their support-
ers also comply with the Code of Judicial 
Conduct.18

The hammer in other states to encour-
age signing the pledge has been the media’s 
publication of lists of those who do and do 
not sign pledges. In 2006, the incumbent 
chief justice of the Alabama Supreme Court 
refused to sign a pledge, and he was defeated 
by a challenger who did sign. A signed pledge 
by the judicial candidates also provides a ba-
sis for the oversight committee’s response.19  

For example, in 2006, the Kentucky Judi-
cial Campaign Conduct Committee issued a 

press release criticizing a supreme court can-
didate who had failed to abide by his signed 
pledge. The press release read: “We think 
Judge Johnson’s view of judicial campaign-
ing is off the mark, and not in keeping with 
the campaign agreement that we offered to 
candidates this summer–an agreement he 
signed.” Johnson subsequently lost the elec-
tion.

By far the most critical function of the 
oversight committee is to monitor judicial 
campaign conduct. The catalyst for action 
against offending conduct would be a filed 
complaint by a third party, but the commit-
tee would also have the power to act on its 
own initiative.20  

A rapid response to serious campaign 
misconduct, including misleading and inac-
curate television ads, is mandatory. With-
out such a response, the damage will have 
been done in short order.  A few oversight 
committees in other states designate sub-
committees to act as rapid-response teams.21 
Nevada’s oversight committee, for example, 
has a total of 28 members but designates a 
subcommittee of five to immediately decide 
matters related to unfair campaign tactics. In 
order to ensure expeditious responses, these 
subcommittee members are on-call during 
the last three weeks before the election. The 
New York State Bar Association proposed a 
model committee that would meet within 
two business days from the receipt of a com-
plaint in order to ensure a quick response to 
egregious campaign activity.

Another hammer employed by oversight 

committees is the authority to condemn 
campaign misconduct publicly. All oversight 
committees report that they first ask the of-
fending candidate to disavow misleading 
and offensive campaign conduct.22 As a last 
resort, committees will issue press releases or 
report conduct to the appropriate judicial 
disciplinary authority or both.

One example of a committee’s response 
to campaign conduct occurred when a ju-
dicial candidate in Florida claimed in her 
campaign literature and a speech that she 
had prior legal experience working for both 
the State’s Attorney General and Public De-
fender. Her experience, however, at both of-
fices had been as a short-term legal intern. 
The state oversight committee issued an ad-
visory opinion that the candidate had mis-
represented her experience and noted it was 
“saddened and disheartened” by the “lack of 
candor” from  this candidate.

b. Voters’ Guides.
In 2002, a national poll conducted by the 

Justice at Stake project revealed that 81 per-
cent of the polled state court judges believed 
that states should provide voters’ guides to 
the public on judicial candidates prior to ju-
dicial elections. Perhaps more importantly, 
92 percent of voters polled expressed sup-
port for a voters’ guide.23 A second illumi-
nating poll on judicial-selection issues was 
conducted in 2002, which involved 830 Il-
linois voters. Seventy-eight percent of those 

“Though Arkansas has escaped 
these poisonous elections for the 
most part, the storm clouds may 
be forming due to controver-
sial decisions by my court. One 
commentator speculated last 
May that because of the court’s 
decision striking down part of 
the General Assembly’s tort re-
form legislation as unconstitu-
tional, a long-term strategy by 
tort reformers would be to put 
new justices on the court, which 
would pit big business against 
trial lawyers.”

Elections continued on page  40



40     The Arkansas Lawyer     www.arkbar.com

polled answered that they lacked adequate 
information to choose candidates for the Il-
linois Supreme Court.24 Of those respond-
ing who said that they were unlikely to vote 
in judicial elections, the biggest reason they 
gave was lack of information about the can-
didates. What 80 percent of the voters un-
derscored was the need for an official state 
voters’ guide.  

What typically goes into a voters’ guide is 
information about the duties and term of the 
elective office; the education, professional 
background, and community involvement 
of the candidate; a personal statement from 
the candidate on why he or she is running 
and is the best person for the job; a photo-
graph of the candidate; and the candidate’s 
contact information.25 What is not included, 
though the voting public would dearly love 
to have it, are the candidates’ positions on 
controversial issues.26  

At this writing, 25 states have some form 
of voters’ guide for appellate judicial races, 
which are disseminated by entities like the 
Secretary of State, the League of Women 
Voters, the bar association, or an oversight 
committee.27 Three additional states have ju-
dicial evaluation reports available on sitting 
appellate judges prepared by state bar asso-
ciations.28 Some states, like North Carolina, 
have enacted legislation to fund the distribu-
tion of voters’ guides to all households in the 
state.29

A collateral benefit of a voters’ guide would 
be to give the voting public much needed in-
formation about the candidates, which would 
serve to offset and correct erroneous infor-
mation that might surface in an opponent’s 
false advertisement. In short, all the evidence 
supports the fact that voters’ guides would be 
a boon in helping educate the public about 
the candidates and in inspiring more voter 
interest in judicial campaigns.

One stumbling block in implementing a 
voters’ guide system has been the high cost 
of mailing voters’-guide pamphlets state-
wide. This has been a factor in some states, 
although several states, like Alaska, Oregon, 
Washington, and Utah, have funded the 
mailing by state appropriation.30 

It has also been advanced that posting the 
voters’ guide on the Web would accomplish 
the same end as a mail-out. The Web, of 
course, would be accessible to a large seg-
ment of our state’s population, but a high 

percentage of Arkansas households do not 
have Internet access. Again, this militates in 
favor of some form of voter-guide pamphlet 
mailed to the voters.  

Other states, like North Carolina, have 
used funds from $3 taxpayer checkoffs and 
attorney license fees to pay for the mail-
out. North Carolina reports that it mailed 
3,700,000 voters’ guides in 2008, which 
were published at a cost of $0.38 each.

c. Public Funding of Judicial Campaigns.
The most tantalizing, and controversial, 

proposal to offset high-dollar campaigns has 
been to use public money to fund state su-
preme court races. The argument is that this 
would eliminate the suspicion of “bought” 
justices and curtail demagogic campaigns.  
Opinions, though, are varied on this issue.

Public funding for judicial appellate races 
is clearly gaining some traction. North Caro-
lina has it, and six other states at this writing 
are actively considering it. Certainly, public 
funds as an additional revenue source would 
make campaigns more competitive. 

One commentator, however, gives a reality 
check to this line of reasoning.31 According 
to Professor Roy Schotland of the George-
town University Law Center, public funding 
is “being oversold” and would not eliminate 
all personal contributions or independent 
spending for television ads like the highly ef-
fective Swift Boat ads in the 2004 presiden-
tial campaign. Then there is the problem of 
how do you pay for the public funding? Tax-
payer checkoffs on state income tax returns? 
Use of bar dues? A state appropriation? As 
one Ohio Supreme Court Justice put it, “You 
could probably get more interest in the Gen-
eral Assembly for legislation to keep cats on 
a leash.”32

And yet if rowdy and toxic campaigns be-
come the norm in Arkansas, not to mention 
a West-Virginia-type contribution scandal on 
the bench, public funding of supreme court 
races could well develop wings and soar.

All three of these remedial programs merit 
serious consideration  by the Bench and Bar 
with a view toward implementation. Our 
Supreme Court justices are popularly elect-
ed, and that will continue to be the case for 
the foreseeable future.33 So long as we select 
our justices by a vote of the people, prudence 
demands that we seek antidotes to the plague 
of campaign abuses that has afflicted our sis-
ter states. We have been forewarned by their 
experiences, and we must take precautions.
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